Copyright, Intellectual Property and eLearning in
Canada

Abstract
In this paper copyright and intellectual property as defined under Canadian law
are explored.

Ethical and legal issues related to copyright and intellectual

property in general, and eLearning in specific, are identified and discussed.
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Introduction
This paper looks at copyright and intellectual property in
relationship to eLearning from a Canadian perspective. As with other creative
works, intellectual property in digital works such as eLearning should be
protected by ethics. In reality it is protected by copyright law. The digital
environment provides fast and easy access to untold resources around the world
which seems to be obfuscating ethics and making the role of copyright even
more important and the risk of infringement even greater. More and more
creators are forced to rely on the law rather than morals or ethics to protect their
works.

While Spinello (2000) maintains that ethics “have universal validity” (p. 3)
lawmakers are operating on the premise that ethics differ from country to country.
To avoid copyright infringement with digital works both the country in which the
server resides and the location of the individual accessing the content must be
considered.
Copyright laws are different in every country, so content placed on
a Canadian site may be legal for access in Canada while breaking
the law if accessed in another country. Similarly, a Canadian user
may be breaking the law when accessing online content that is
legally placed on a server in another country. (eduSourceCanada,
2002a, p. 2)
Therefore intellectual property needs to be considered from the perspective of
the country in which one is operating.

Copyright laws differ from country with some notable differences being
found in duration of copyright and in the exceptions to copyright. In particular it is
important to have a firm grasp on exceptions to the law such as Fair Use (which
is only valid in the United States) and Fair Dealing (which is valid in many
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countries, including Canada.) (eduSourceCanada, 2002a, p. 2) In Canada
copyright law is detailed in legislation called the Copyright Act of Canada C-42.
The Copyright Office registers copyrights in Canada. It is a part of the Canadian
Intellectual Property Office. The Copyright Board of Canada is the federal
regulatory tribunal that approves all copyright tariffs and fees.
(eduSourceCanada, 2002f, pp. 1 -2)

Before embarking on detailed discussions of the laws clear definitions of
eLearning , ethics, intellectual property, and copyright are required.

Definitions
eLearning
eLearning is a term that means something different to almost everyone
who uses it. Some use the term to refer to packaged content pieces and others
to technical infrastructures. Some think only of web-based self-study while
others realize eLearning can encompass real-time learning and collaboration.
Almost all agree that eLearning is of strategic importance. Almost all also agree
that eLearning is an effective method that should be blended into a corporation’s
current learning mix.

eLearning refers to the use of internet or wireless technologies to deliver a
broad array of training solutions. eLearners access the learning from a
computers via the internet or an intranet, or through a hand -held device like a
palm pilot. In 2001 Marc Rosenberg suggested the following definition of
eLearning: “the use of Internet technologies to deliver a broad array of solutions
that enhance knowledge and performance.” (p. 28). In less than two short years
this definition has expanded to include wireless as well as internet technologies
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with the two technologies often working together to delivery focused learning to
the job-site.

eLearning can include independent, facilitated, or collaborative
approaches to learning. Independent learning refers to each individual learner
completing learning activities or modules on their own, in their own environment,
on their own schedule. The learner is independent of a facilitator and the other
learners. This does not mean that the learner does not have access to other
resources such as a facilitator or coach, but the learner is in control of whether
they contact them, when they contact them, and for what.

Facilitated learning is designed to be completed through interaction with
instructors or coaches. There are several ways this can work, for example, a
learner might complete a section of learning on-line then discuss key concepts
via e-mail with the instructor or with classmates. Collaborative learning relates
to working with other learners in an on-line environment such as an e-mail
discussion with other learners on a particular topic or everyone posting to a
bulleti n board or courseroom.

eLearning can be asynchronous (meaning learners are experiencing the
learning at different times) or synchronous (meaning learners are experiencing
the learning at the same time) or it can incorporate both drawing on the strengths
of each. Independent learning is, by definition, asynchronous. Facilitated and
collaborative can be either asynchronous or synchronous.

Some of the more obvious benefits of e-Learning include consistency of
content, ease of customization, learner control, and reduction or elimination of
travel costs to attend learning events. Consistency of content is achieved by the
same learning being made available to anyone, anywhere, anytime with no
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degradation to the quality or effectiveness of the content or presentation.
Learner control lets each learner complete just the sections of the learning they
need leaving them free to come back at any time for more or to review what they
have already covered. As Marc Rosenberg puts it, “E-learning can reach an
unlimited number or people virtually simultaneously… Everyone gets the same
content, presented the same way. Yet the programs can also be customized for
different learning needs or different groups of people.” (p. 30)

Because of its digital nature, eLearning can be cost and time-effectively
customized to individuals or small groups. The same content can be offered in a
multitude of formats: self-paced, facilitated, in the classroom, blended. Also
because of its digital nature and the flexibility provided by intranets and the
internet, travel costs are greatly reduced or eliminated since learners do not have
to congregate in one spot for a learning event. “It cuts travel expenses, reduces
the time it takes to train people, and eliminates or significantly reduces
the need for a classroom/instructor infrastructure.” (Rosenberg, 2001, p. 30)

Ethics
Ray in Fisch (1996) defines ethics as “a branch of philosophy” that deals
with “’good’ conduct” (p. 48). As such, ethics are linked to, but not the same as,
morals and often serve as the foundation for laws. As morals and laws vary from
culture to culture, religion to religion, and country to country, so does what is
considered ethical behaviour.

Intellectual Property
Intellectual property is a broad “grouping of rights that includes copyright,
trademarks, patents, industrial design, integrated circuit typography.”
(eduSourceCanada, 2002f, p. 2) In an economy that depends on exchanging
ideas and creative designs, protecting one’s intellectual property is as important
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as insuring any other asset in a business. The Government of Canada considers
some creative endeavours to be intellectual property and will allow one to obtain
legal recognition for same.

There are six types of intellectual property in Canada: patents which cover
new inventions and improvements to existing inventions; trade-marks which are
words, symbols, or designs that distinguish services in the marketplace;
copyrights which provide protection for artistic, dramatic, musical, literary works,
and computer programs; industrial designs which are applied to a finished article
of manufacture; integrated circuit topographies; and, plant breeders’ rights to
certain new plant varieties. (Canadian Intellectual Property Office, 2003a, p. 1)
eLearning as intellectual property is protected by copyright.

Copyright
Under Canadian law copyright is defined as “a type of intellectual property
that deals with the ‘expression’ or physical manifestation of certain intellectual
properties: literary, musical, visual, and audio-visual creations, commonly known
as ‘works’ or ‘content’. (eduSourceCanada, 2002e, p. 1) Copyright is intended to
“protect owners while promoting creativity and the orderly exchange of ideas.”
(Canadian Intellectual Property Office, 2003c, p. 1) Many of the types of material
used in eLearning are copyrightable such as music, text, graphics, film,
photographs, and animated sequences. As mentioned above, eLearning as a
product is also copyrightable.

Under the Copyright Act, “copyright exists automatically for original works
at the moment that they are fixed in a material (on a page or CD, for example) or
digital (in RAM or a computer chip) form. (eduSourceCanada, 2002f, p. 2) In
order for material to be copyrighted it must meet two criteria: it must be original
and it must be fixed. (Hall, 1997, p. 415) In terms of the first criteria, originality,
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an eLearning program may be considered original even if not everything in it was
created by the author. “A work may incorporate preexisting material and yet be
original. For example, your training product can be original even if it incorporates
music clips, photographs, and excerpts from several magazine articles.” (Hall,
1997, p. 415) To meet the second criteria, fixed, an eLearning program would be
considered fixed when it was stable enough to be communicated or reproduced
in a non-transitory way.

Copyright Exceptions
There are some instances where the Canadian Copyright Act permits
limited use of copyrighted material without securing permission from the
copyright holder. These are known as “Exceptions to Copyright Infringement”.
(eduSourceCanada, 2002c, p. 1) Use for research, private study, criticism,
review, or news reporting is considered ethical and does not infringe copyright
and is called Fair Dealing. Non-profit educational institutions, libraries, archives,
and museums have both an ethical and legal right to use copyrighted materials in
certain instances under Fair Dealing. (eduSourceCanada, 2002c, p. 1)

eLearning products developed by corporations would not benefit from
Free Dealing since they are for profit organizations. Care must be taken by
Canadian universities developing eLearning to establish whether their digital
products can benefit from fair dealing, especially if there is an on-line component
to the university that is for profit or if the entire university is for profit. According
to The Canadian Copyright Licensing Agency, extreme care must be taken with
digital works. “Fair dealing in the digital environment is yet to be defined by the
courts, and it would be unwise to assume that any digital copying is fair dealing.”
(2003, p. 3)

28/09/2003

6

Other copyright exceptions under Canadian law include works that are
published after the creator has died and works by an unknown author. Works
published after the death of the creator “are protected for 50 years from the date
of first publication or public performance; Works by an unknown author have
copyright for the lesser of 50 years from first publication or 75 years from
creation.” (eduSourceCanada, 2002e, p. 2)

Term of Copyright
Under the Canadian Copyright Act (C-42), copyright of many digital
products lasts until the last creator’s death, the rest of the year in which the death
occurs, and then for a period of fifty years after the end of that calendar year.
However, copyright of sound recordings expires “50 years after the recording is
issued, regardless of the life spans of the creators” (eduSourceCanada, 2002b,
p. 1)

The Moral Right over the work (the right to control the context of the work)
passes to the creator’s heirs. This holds true even if all other rights have been
licensed or sold. (eduSourceCanada, 2002e, p. 1) In other words, even after
copyright has expired on an eLearning product, there are interested parties that
have a legal right to control the context in which it is used.

Owner’s Rights
The holder of a copyright controls their work and can issue licenses or sell
the right to use said work. “Only the holder of the copyright is allowed to produce
or reproduce the work or to permit (license) others to do so.” (eduSourceCanada,
2002e, p. 1) As mentioned earlier, a work does not have to be registered with
the Copyright office. Copyright is automatic upon original work being fixed.
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However, registration of one’s work with the Copyright office may facilitate the
resolution of disputes.

The owner of copyright on an eLearning product sells a certain set of
rights when they license their product for others to use. The exact rights should
be, and normally are, outlined in the sale or licensing agreement. When
purchasing and distributing eLearning organizations must be careful to ensure
that they are obtaining the rights they need to legally use the digital product they
way they intend, as often as they intend, and to the number of learners they
intend to reach. Licensing agreements on both eLearning and cLearning
products often contain restrictions as to how often the product may be used or to
how many users the product may be distributed. Some agreements also restrict
use of the content of the digital product in other venues. For example, a financial
institution purchases an eLearning sales program that contains a sales model
that is under copyright. This financial institution is not allowed, by the terms of
sale or licensing, to refer to the sales model and it steps in any other learning
program, performance management system, or coaching process. The
restriction would have a serious impact on the ability to train, support, monitor,
and coach the sales force to perform based on the model.

The copyright owner actually has a bundle of rights: “the right to
reproduce, the right to perform, the right to communicate (such as broadcast or
send over a network), and the right to control the context of a work (the Moral
Right).” (eduSourceCanada, 2002e, p. 1) As owner, one can assign most of
these rights separately and to separate parties. Only the owner of the copyright
has “the right to decide when and how their work is copied, whether it’s being
photocopied, scanned or downloaded.” (Access, 2003, p. 1)
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Licensing and Assignment
Licensing and assignment are two different things that must not be
confused. Assignment “is the transfer of copyright from the owner to a second
party… Licensing grants permission for only a limited use…” (eduSourceCanada,
2002f, p. 1) A license does not transfer ownership and only permits the use of
the work in specific ways outlined in the license. A license is “a limited permission
for limited use for a limited time in a limited territory.” (eduSourceCanada, 2002g,
p. 1)

Licensing for digital works may differ from non-digital. Electronic use is
not seen in the same light as photocopying since photocopying extends the
usefulness of a published work while electronic reproduction may allow different
publishing models. Licenses issued by The Canadian Copyright Licensing
Agency, for example,
do not authorize any digital use or storage. Access Copyright does,
however, offer digital licenses on a transactional basis, to cover
some digital uses… this may include scanning… importing work
from a digital form to a print form and taking a digital work and
using it in a different digital format. (Access, 2003, p. 2)
To scan a paper work into a computer or post material on a web-site
(internet or intranet) the owner’s permission is required or the copyright has been
infringed. At this point in time, under Canadian Law, it is still unclear whether
hyperlinking to another’s work is copyright infringement. So, as one can see, it is
extremely easy to unknowingly infringe on copyright in a digital environment –
extreme care is required.

All of the owner’s rights under the Canadian Copyright Act can be licensed
or assigned except for Moral Rights. Moral Rights “are the rights of a creator to
the integrity of the work and the right to be named as the work’s creator after sale
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or transfer of the copyright and/or the physical work. The moral right is not
assignable.” (eduSourceCanada, 2002f, p. 3) Non-assignability of the moral
right protects one from having parts of their digital product incorporated into a
program they find offensive or used in part or entirety for a purpose and in a
context for which it was not intended. For example, the creator of an eLearning
work on wolf habits and habitats would have the moral right to stop the use of
their work in a seminar training hunters on how to find and kill wolves. One can
see a clear alignment between the law (Moral Rights) and the protection of
personal ethics in this situation.

When developing eLearning products one often wants to use a graphic,
digital video clip, or piece of text from a well known expert. Before seeking a
license on an item, first check to see if the owner has waived some or all of their
rights. If there is a waiver, “it is usually attached to the content as a written notice
on the website or in a READ ME document.” (eduSourceCanada, 2002g, p. 1) A
waiver may be partial or total so read the waiver carefully before deciding
whether or not a license for the content piece is required.

To use an eLearning product one may need licenses from several
organizations, each of which may hold a different right or set or rights in the
copyright bundle. In Canada, a creator usually “assigns the rights to publishers
and/or copyright collectives.” (eduSourceCanada, 2002g, p. 2) Collectives
administer rights on behalf of their members so the individual eLearning creator
does not have to understand all the intricacies of copyright to establish and
maintain their rights. “Copyright collectives typically negotiate and grant licenses,
collect and distribute licensing income, and enforce member and client rights in
case of infringement.” (eduSourceCanada, 2002f, p. 1)
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Infringement
“Infringement is the unauthorized use of a copyright work.”
(eduSourceCanada, 2002f, p. 2)

Public Domain
When work is in the public domain it can be used freely by anyone. “Once
copyright expires, the work is in the public domain and can be used without
obtaining permission or paying a fee. Images, text and music in the public
domain can be freely used, even in digital format.” (Harris, 1999, p. 1)

As stated earlier in the paper, new work is automatically covered by
Canadian copyright laws. Once the copyright expires the work enters the public
domain. However, if the work “is given a new and novel expression”
(eduSourceCanada, 2002b, p. 1), the new expression has its own copyright.

When using existing content to creating eLearning products in Canada
one must take care to: determine whether the content is in the public domain
and, if not, to obtain a license for its use. Once the digital product is created and
is in use the new product, and its intellectual property, comes under copyright
protection.

Myths
Myths about copyright on the internet and in eLearning products abound.
Brandon Hall, in his Web-Based Training Cookbook lists the following 6 myths.
Myth #1: If I find something on the Internet, it’s okay to copy it and
use it without getting permission.

28/09/2003

11

Myth #2: Material on the World Wide Web is in the public domain
if it is posted without a copyright notice.

Myth #3: Anyone who posts material on a Web server wants
people to use that material, so I can do anything I want with
material that I get from a web server.

Myth #4: It is okay to use copyrighted material in my Web site so
long as no one has to pay to visit my Web site.

Myth #5: My training product will be a wonderful showcase for the
copyright owner’s song/graphics/text, so I am sure the owner will
not object to my use of the material.

Myth #6: Posting someone else’s material on the Internet or
putting it on a Web server is fair use because the ‘culture’ of the
Internet s that it’s okay to do these things.” (p. 422)

These myths are dangerous in that they encourage copyright infringement and
result in one not performing due diligence in relation to copyright. Whenever one
uses copyrighted material, one must have a license from the owner to do so.

Conclusion
In the information age knowledge is a commodity in which we trade. As
more and more knowledge is captured, stored, and disseminated digitally the
challenge to control the goods in which one trades is growing.

28/09/2003

12

Digital works are particularly vulnerable to copyright infringement since
“there is no degradation factor that limits the value of derivative copies. On the
web, a copy is the original.” (Rappa, 2003) p. 1) Protecting intellectual property in
digital works is problematic especially given the speed, low cost, and efficiency
provided by the web. Creators are finding it more and more difficult to exert any
control over the use and dissemination of their work. eLearning, as a form of
digital work, is as rife with challenges related to intellectual property as any website. Yet, “one of the biggest ‘undefined’ areas of elearning relates to copyright”
(elearnspace, 2003b, p. 1)

In part, the problem stems from a widely-held belief that bits cost nothing
and are free for use. This believe seems to suspend ethical thought processes.
“The logic is that since there is no distribution cost and no physical asset required
to distribute the bits, they have no value.” (Landgrave, 2003, p. 2) This
perception has resulted in massive copyright infringement in the music industry
and it looms as a real threat to eLearning. As Jan Newmarch puts it, “the Web is
open, so putting courseware on the Web is ‘giving it away.’” (2001, p. 2) While
technical solutions exist to restrict access to eLearning in both corporate and
educational institutions, once a learner has access digital duplication of materials
is very hard to limit. If, in the digital world, ethics are becoming fluid or confused
there is an even greater need for clear legal boundaries.

The World Intellectual Property Organization has adopted treaties
to which member countries, such as Canada, agree to adhere. One provision of
particular interest relates to artistic and literary works; a category in which
eLearning could be deemed to fall.
Authors of literary and artistic works are also provided with the
exclusive right or authorizing any communications to the public of
their works in such a way that members of the public may access
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these works from a place and time individually chosen by them (i.e.
“on-demand” access). This right likely covers even a single
communication to a single recipient. It may even cover making a
work available even if it is not actually addressed. (World
Intellectual Property Organization, 2003, p. 2)
While adherence to this provision will require amendment to existing Canadian
copyright law, its adoption would go a long way to realistically protecting creator’s
rights to eLearning works. Based on this provision the eLearning owner would
have copyright protection over any eLearning they make available whether it be
pay-per-use, or broad-band distribution. They would have copyright control over
anyone linking to their eLearning site, copying portions or all of the learning, and
even the advertising of their work to the public.

Another issue to consider is since Canadian copyright law gives protection
to the author or creator, who is the author of an eLearning work? The
instructional designer who designs the architecture, writes the content, and
storyboards the learning? The web developer who codes the storyboard? The
graphic artist that creates the interface and provides original artwork? The
corporation that pays for the eLearning work? Often the answer to these
questions lies in the contracts under which the work was completed. Commonly
the corporation would own the final product but the instructional designer, web
developer, and graphic artist all retain copyright of their intellectual capital and
moral rights over its use.
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